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ORDER

On appeal from: South Gauteng High Court, Johannesburg (Joffe J
sitting as court of first instance):

The appeal is dismissed.

JUDGMENT

MTHIYANE DP (BOSIELO and THERON JJA CONCURRING)

Introduction

[1] This is an appeal from a judgment of the SoGhuteng High
Court, Johannesburg (Joffe J) in which the appelidtr Jacob Sello
Selebi, a former National Commissioner of Policel &ormer Head of
Interpol, was convicted of corruption in contraventof s 4(1§a) of the
Prevention and Combating of Corrupt Activities A2 of 2004 (the
PCCA Act) read with ss 1, 2, 21, 24, 25 and 26hef PCCA Act and
sentenced to 15 years’ imprisonment. The judgngeatailable online as
Sv Selebi (25/09) [2010] ZAGPJHC 53 (5 July 2010). In sumynhis
conviction arose from his dealings with Mr Glen Berr Agliotti and the
appeal is against the finding by the trial coudtthe had received certain
payments and benefits in kind from Agliotti and ypd®d quid pro quo
for such payments and/or benefits.

[2] The appellant appeals to this court againstvaion, but not

sentence, with leave of both the court a quo andne respect, this court
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(Nugent and Snyders JJA). Leave of the court awa® limited to the
guestion whether the State had proved beyond rabkodoubt that the
appellant had received payment from Agliotti. Tlmurt, on petition,
extended it to include the question whether ‘theteéShas proved that the
[appellant] has provided Agliotti with any quid poguo as a result of
gratification received from Agliotti as envisagedterms of Section 4 of
the Prevention and Combating of Corrupt Activithes 12 of 2004".

[3] The indictment alleged that at the relevantetithere existed a
corrupt relationship between the appellant and digliin terms of this

relationship the appellant received from Agliottinss of money and
clothing for himself and, on one occasion, for $uss. It further alleged
that the appellant received the aforementioned payrfgratification) in

order to act in a manner prescribed in s @i)-(iv) of the PCCA Act

and the appellant did so act by way of quid pro.qu® to the details
thereof it was alleged that the appellant: (a) ethasecret information
with Agliotti regarding an investigation againstrhiconducted by the
United Kingdom law enforcement authorities; (b)tpated Agliotti from

criminal investigation; (c) shared with Agliottiformation about South
African Police Service (SAPS) investigations; (thared secret and/or
confidential information with him; (e) agreed todéor attempted to
influence the investigative and/or prosecutoriabggiss against one
Muller Conrad Rautenbach; (f) shared with one Step@olin Sanders
and/or one Clinton Nassif and others tender infoionarelating to

impending contractual work to be performed in Sydard (g) assisted
Agliotti and/or Agliotti's associates to receiveefarential or special

SAPS services.
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[4] The appellant pleaded not guilty to the charde. his plea

explanation in terms of s 115 of the Criminal Pchae Act 51 of 1977

the appellant alleged that the prosecution ag&imstwas not bona fide
but was instituted with an ulterior motive. He sé#it the case against
him was manipulated with the mala fide intentioriscredit him so as to
ensure the continued existence of the Director&t8pecial Operations
(DSO). The DSO was at the time under threat ofuwland placement
within the SAPS. The appellant denied that he leadived any payments
or gifts from Agliotti, either for himself or forry other person. He

maintained that he and Agliotti were friends, anthmg more.

[5] The two key witnesses for the State on the goref payments
and gifts to the appellant were Agliotti and Diarvieller. The credibility
of these two witnesses was severely attacked bydé#fience. Counsel
contended that they had conspired to give falseleenie against the
appellant. Therefore, the resolution of the questiether the appellant
received payment and gifts from Agliotti and whetines conduct fell
within the scope of the provisions of s 4é))of the PCCA Act is, in this
appeal, depended upon the acceptance of the ewdeihthese two
witnesses. At the conclusion of the trial the caatepted their evidence.
Agliotti's evidence was accepted only where it wasroborated in
material respects by Muller and other independerdeace. The court
had no hesitation in accepting the evidence of &tuwlhom it found to be

a satisfactory witness.

Issues on appeal

[6] There are two issues to be decided in this appEhe first is
whether the State succeeded in proving that theeli@op received

payments and/or other benefits for himself and rotheople from



Agliotti. The second is whether it proved that thgpellant provided
Agliotti with any quid pro quo for such paymentgmatification received
as required by s 4 of the PCCA Act. The questioetivr the appellant
received payment and/or other benefits requiresomsideration of

whether he received such gratification with a cptiatention.

The law applicable

[7] Corrupt activities by public officers are pun&ble under s 4(1) of
the PCCA Act, which reads as follows:

‘1)  Any—

(@ public officer who, directly or indirectly, accepts agrees or offers to accept

any gratification from any other persowhether for the benefit of himself or herself

or for the benefit of another person; or

(b) person who, directly or indirectly, gives or agreas offers to give any
gratification to a public officer, whether for thenefit of that public officer or for the
benefit of another person,

in order to act, personally or by influencing arestperson so to adh a mannes

) that amounts to the

(aa) illegal, dishonest, unauthorised, incomplete, ased; or

(bb)  misuse or selling of information or material acediin the course of the,
exercise, carrying out or performance of any poywdusies or functions arising out of
a constitutional , statutory, contractual or artyeotlegal obligation;

(i) that amounts te

(@aa) the abuse of a position of authority;

(bb) a breach of trust; or

(cc) the violation of a legal duty or a set of rules;

(i)  designed to achieve an unjustified result; or

(iv)  that amounts to any other unauthorised or impromkrcement to do or not to
do anything,

is guilty of the offence of corrupt activities rétay to public officers.’(Emphasis

added.)



[8] In this case we are concerned with a publicceff (the appellant)
who accepted gratification (money and clothingpfra person (Agliotti),
in return for information and favours. It is notdispute that the appellant
was at all relevant times a public officer. He lieged to be a recipient
and not a giver of the gratification referred tosid(1)a) in order to act
in a manner envisaged in s 4@)fi) of the PCCA Act. The essential
elements of the general crime of corruption coneditby a recipient are
the following: (a) the acceptance; (b) of a graéfion (payment or some
other benefit); (c) in order to act in a certainywthe inducement); (d)
unlawfulness; and (e) intentidn.Although ‘unlawfulness’ is not
expressly mentioned in the definition of the crimemmentators are of
the view that it must nevertheless be read intt tonnotes that the act
(in this case the acceptance of payment) shoulshpestified as this is a
requirement of every crime. In general ‘unlawfukieseans ‘contrary to
the good morals or the legal convictions of so¢feffhe same applies to
‘intention’. Therefore it has to be considered eweough it is not

specifically mentioned.

[9] The first element (acceptance) is self explanatand does not
require any elucidation. As for the second elenggrdtification) it is said
to include ‘money, whether in cash or otherwfs@he third element
(inducement) depends on whether receipt of thefigedton is directed at
procuring the recipient to act in one or more & Ways as set out in the
subsection. | have dealt with ‘unlawfulness’. Jastwith ‘unlawfulness’,
‘intention’ referred to in (e) above, is not spemfly mentioned in the

definition section of the PCCA Act but the defiari must be construed

1 C R SnymarCriminal Law 5ed (2008) at 412.
2 Snyman at 418.
% See section 1 of the PCCA Act.
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as requiring intentiof.The recipient must have the required intention at

the moment he receives the gratificatid®nyman says:

‘[IIntention always includes a certain knowledgeymely knowledge of the nature of
the act, the presence of the definitional elemants the unlawfulness. A person has
knowledge of a fact not only if she is convinceditsf existence, but also if she
foresees the possibility of the existence of the Bt is reckless towards it; in other
words she does not allow herself to be deterretheypossibility of the existence of

such fact. She then has intention in the forrdabfis eventualis.®’

The facts

[10] | turn to payments (gratification), the benefilquid pro quo)
allegedly provided by the appellant to Agliottichuas the reports by the
United Kingdom law enforcement authorities and #xtent to which
they indicate the presence or absence of corragbton the part of the

appellant.

Payments
The investigation by KPMG

[11] It is convenient to commence the discussionth& question of
payments by reference to an investigation by KPM the source of
the funds from which Agliotti allegedly made payrteeto the appellant.
The enquiry into how the funds were channelled fréomannesburg
Consolidated Investments Limited (JCI) to Springghts 6 (Pty) Ltd
(Spring Lights) and from which Agliotti paid the @gdlant was amply
covered by Joffe J in a detailed and careful judgmiecan do no better
than to borrow from his considered analysis. Hecdlesd this aspect of
the enquiry as follows. In June 2006 JCI and Ranltl @nd Exploration

* Snyman at 419.
® Snyman at 419.
® Snyman at 419.



Company Limited reported certain suspected offenimeshe DSO.
KPMG was then appointed by the DSO to assist threamiinvestigation
which was called ‘Empire K'. The Empire K investiga in turn led to a
further investigation by KPMG which related to teppellant. KPMG
was asked to analyse the appellant’s bank accocatdit card accounts,
Investment accounts and foreign currency tradefoeed by him and
on his behalf by the SAPS. They were also askedengia certain
category of transactions identified by Agliotti an draft affidavit, to
determine whether they could identify any transactiwith those
characteristics in the bank statements of Sprirmgtsi and to determine
the funding of Spring Lights. Mr Dean Friedman, wbenducted the
investigation on behalf of KPMG, testified that @ August 2005
Messrs Brett Kebble, Roger Kebble, John Strattord ahendrik
Christoffel Buitendag resigned from the Board ofrdators of JCI.
Thereafter a new board was appointed. The new hoatdicted KPMG
to perform an investigation into JCI and its sulasids. In December
2005, as part of this investigation, difficulty wascountered with regard
to payments made to Spring Lights. An enquiry wead $0 Agliotti on 19
January 2006 in which he was requested to prowddest of individuals
and/or entities who received payments during thersm of [his]
assignment’ and to indicate the total amount thmatng Lights received
from JCI directly and indirectly. He was also askkdhe himself had
received any payments from third parties who e#eégayment on behalf
of JCI. The enquiry was responded to in April 2006. regard to
payments received by individuals or entities duritige course of
Agliotti's assignment between 5 December 2003 andahuary 2005 are
payments amounting to R2 224 186. The recipient® wet identified.
What however became clear from the investigatiors Weat Agliotti

made payments of over R2 million to individualsidgrthat period.



[12] The results of the KPMG investigation were qiled in a report
entitled ‘Report on factual findings’ dated 19 Mar2009. The judge
went on to describe how the paper trail led toappellant. The portion
of the report pertaining to him reflects the tatelome and expenditure
as reflected in the appellant's bank account fer period 13 January
2003 to 4 January 2007. According to Friedman, asd appeared from
that report, the income in the appellant's bankoant exceeded the
expenditure by R152 970.45. An amount of R400 OQfickw was
reflected as an item of expenditure was utilisedtiy appellant to
acquire a unit trust investment for his own benefitcordingly, at the
end of that period the appellant was better offithathe commencement
thereof by the value of the unit trust investmemd #éhe surplus of R152
970.45 received in his bank account during thevesie period (13
January 2003 to 4 January 2007). The investigatiorolved an
examination of alleged payments to the appellasnfcash drawn from
the Spring Lights account, details of the transastiin the appellant’s
bank account, details in the appellant’s two creditd accounts and the
appellant’s and his wife’s foreign exchange tratisas and the source of
information in respect of the latter. The forensnwvestigation also
involved a monthly comparison, for the period Feloyu 2003 to
December 2006, of receipts and expenditure fromaihgellant's bank
account and credit cards.

[13] The investigation then proceeded to focus loa period March
2004 to December 2005 with regard to cheque paysmeate from the
appellant's bank account, cheques cashed on thebuat; cash
withdrawals and the appellant’s credit card expemei It revealed the
following: (a) there were no cash withdrawals imuy, February,

March, June, July, October, November and Decemb@b Zrom the
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appellant’s bank account; (b) no cheques were dashehe account in
April, May, July, October and November 2004 andvfrdanuary 2005 to
December 2005; (c) in January, February and Oct@b6b no cheque
payments were made from that account; (d) there avasgnificant
reduction in credit card expenditure in the morftbsn January to April
2005 and July 2005. For example credit card expersiwas only
R465.35 in January 2005 and R188.12 in Februarp;2@&) for the ten-
month period March to December 2004, the total aghcwithdrawals
from and cheques cashed on the account amounfii26 048. For the
12-month period from January to December 2005 ttal tof cash
withdrawals and cheques cashed amounted to onIg;R8tl (f) the total
expenditure from the appellant’'s bank account f& period March to
December 2004 amounted to R430 899.90. It only amenuto R231
028.67 for the period January to December 20050/tcg to Friedman
the pattern of reduced expenditure continued i#@62and only started

picking up during July 2006.

[14] The trial judge then dealt with the evidende Fsiedman who

iIdentified seven such cheques that correspondéidetallegations made
by Agliotti in his draft affidavit. These are: (@) cheque for R10 000
dated 14 June 2004 bearing the annotation ‘JS@A’a(cheque for R10
000 dated 8 November 2004 bearing the annotati@P’C(c) a cheque
for R5 000 dated 18 November 2004 bearing the atioat‘COP’; (d) a

cheque for R200 000 dated 13 December 2004; (¢leque for R100
000 dated 20 December 2004 bearing the annota@ioi’; (f) a cheque
for R55 000 dated 12 April 2005 bearing the anmaaiGr Chief’; and

(g) a cheque for R30 000 dated 28 September 20&¥tnigethe annotation
‘Chief’. These cheques amount to R410 000 and wasbed between 14
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June 2004 and 28 September 2005. They are sendimeifollowing

schedule:

Cheque Counter foil Cheque date Bank stamp Cheque
Number Note Date Amount R
0127 ‘CASH JSGA’ 14 June 2004 14 June 2004 100mo
0201 ‘CASH COP’ 8 November 2004 8 November 2004 0 000.00
0204 ‘CASH COP’ 18 November 2004 18 November 2004 5 000.00
0222 ‘CASH 200 000’ 13 December 2004 13 Decembed 200 200 000.00
0226 ‘CASH CoP’ 20 December 2004 20 December 2004100 000.00
0271 ‘CASH GR Chief’ 12 April 2005 13 April 2005 5800.00
0355 ‘CASH Chief’ 28 September 2004 28 September 2005 30 000.00
Total 410 000.00

On the above analysis the appellant would as atetite of December
2004 have had in his possession extra cash ondrandnting to at least
R325 000 (being R410 000 less R85 000), which wtheeh account for
the drop in expenditure between January 2005 armdieer 2005. The
cash movement in the appellant’s account duringogreod March 2004
and December 2005 as described by Friedman andanticydar the

reduced expenditure during January and Februarg 208 illustrated in

the following schedule:

Month Cheque Cheques Cash Credit cards Aggregate
payments Cashed withdrawals Expenditure Total R
Mar-04 34 281.00 5 088.00 22 000.00 1 550.00 &20m
Apr-04 34 187.23 0.00 5 000.00 941.35 40 128.58
May-04 39 888.55 0.00 1 000.00 7 562.49 48 451.04
Jun-04 27 033.84 13 000.00 10 000.00 1841.78 75162
Jul-04 15 808.72 0.00 16 000.00 3904.28 5 783.00
Aug-04 29 265.39 6 000.00 11 000.00 7 825.17 FNTB
Sep-04 24 767.45 2 160.00 10 800.00 2504.32 34072
Oct-04 31 826.61 0.00 15 000.00 3242.67 0 069.28
Nov-04 9 377.90 0.00 3 000.00 3186.95 15 564.85
Dec-04 18 370.60 3 000.00 3 000.00 7 485.60 858120
Jan-05 0.00 0.00 0.00 465.35 465.36
Feb-05 0.00 0.00 0.00 188.12 188.12
Mar-05 19 397.50 0.00 0.00 256 20 273.65
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Apr-05 11 830.86 0.00 1.000.00 94475 | 13775.61
May-05 15585.91 0.00 16 300.00 10462.98 | 42348.89
June-05 40 781.70 0.00 0.00 285 41934.50
Jul-05 22 406.00 0.00 0.00 0.00 22 406.00
Aug-05 25 287.99 0.00 13°000.00 9254.37 | 47542.36
Sep-05 20 381.66 0.00 5500.00 1069.37 | 26951.03
Oct-05 0.00 0.00 0.00 3541 2 351.41
Nov-05 3 246.73 0.00 0.00 3.2 4 369.94
Dec-05 3825.00 0.00 0.00 8.89 8421.81
[15] If Agliotti is to be believed, during Novemband December 2004

the appellant received R320 000 made up of thegeix of two cheques
(one of R200 000 and the other R100 000) amourttnB300 000 in
total and a further R20 000 that he alleged he faoh his pocket.
However, the trial court entertained a doubt as/bether the appellant
received payment of the proceeds of the chequ&00R00 and gave the
appellant the benefit of that doubt. So do |I.

[16] During cross-examination Friedman was askecktidr he had
encountered Spring Lights account cheques or cduoilseto cheques in
which reference was made to John Stratton eitherdoge or by use of
the initials ‘JS’. He replied that he had no indegent recollection of
such cheques. He was then asked to inspect SpmgidsLcheques and
counterfoils to ascertain whether there were anichviheferred to John
Stratton as ‘JS’. Friedman did the exercise anddahree such cheques.
The cheques were made out to Monster Marketing T0€.first cheque
no 159 dated 3 August 2004 was in the amount of2RAB1.30. The
cheque stub is annotated ‘JSMB’. The second chewghuieh is cheque no
193 dated 12 October 2004 was in the amount of@®¥844. The cheque
stub is annotated ‘JS Car'. The third cheque no @4i8éd 1 December
2004 was in the amount of R18 607.44. The chequie ist annotated
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‘Car JS'. It is clear from the evidence of Friednasset out above that
payments that bore the initials ‘JS’ referred tgrpants to Stratton in
respect of his motor vehicle. It is also clear tiat amounts with which
Agliotti was allegedly able to effect the paymertbst are the subject of
the dispute in this matter, were drawn from their§pLights account,

which was used by JCI as a corporate vehicle taraidunds to Agliotti.

Individual payments and gifts

[17] | turn to a discussion of the individual payme which the trial
court found to have been proved against the apypellhese are:

(a) R110 000;

(b) R30 000 by means of a cheque dated 28 Septe@fli¥s, the
counterfoil of which indicates that it is payabde'€ash (Chief)’;

(c) R10 000;
(d) an unspecified amount of US Dollars; and
(e) qifts.

(a) Payment of R110 000

[18] The trial court's approach to the question pafyments was to
accept that those payments were made to the appeitere there was
corroboration for Agliotti’'s evidence, firstly, bagse of the credibility
finding made against him and secondly, becausedsansingle witness
in respect of some of the paymehtas far as the two big payments of
R200 000 and R120 000 are concerned the court fthatdhere was no
corroboration for Agliotti's evidence in respect the payment of R200

000. There was however what the court described patential

" It must be remembered that Agliotti was a witrieserms of s 204 of the Criminal Procedure Act 51
of 1977 who had been warned as such by the triat defore giving evidence. Section 204 requires a
witness to answer all questions put to him or hethfully and honestly and, if necessary incrimasat
himself. If the court is satisfied that a witness ltomplied with this standard the court will grhimh

or her immunity from prosecution.
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corroboration in respect of the payment of R120.00@e court then
proceeded to deal with the first payment of R110.00bears mention
that the payment of R110 000 was largely derivedhfthe proceeds of a
cheque for R100 000 dated 20 December 2004 whishdnawn to cash.
The counterfoil of the relevant cheque has the wGaP’ noted on it.
The court found this to constitute potential cootion for the payment
of R120 000. The note on the counterfoil was magd®lb Martin Flint,
the Chief Financial Officer of Spring Lights. Agtip in his evidence,
pointed out that he assumed that ‘CoP’ referreth@cappellant. The trial
court dealt with and analysed in detail the evidgeoCFlint in respect of
this cheque. Flint testified that when Agliotti askfor a cash cheque he
would furnish him with a brief description of therpose of the cheque.
Flint would make a note of this on the counterfiml enable him to
identify the payment if Agliotti ever queried itlift maintained that what
was written on the counterfoil was always basecdhupat which Agliotti
had told him. In respect of the note ‘CoP’ Flinstitked that he had no
idea what it meant. During cross-examination hd baithought it related
to a retired policeman called Bezuidenhout. Bezauhdeit had suffered a
serious accident and Agliotti had agreed to heip. ltlint recalled that
the policeman concerned came to Maveritkls offices where he would
be given payment. Flint however later recalled ttathe time that this
particular cheque of R100 000 was made out Mavdragk moved to a
new office. Flint had no recollection of Bezuidenhegalling at the new

premises to collect cheques.

8 Dianne Muller was a member of a close corporakpawn as Monster Marketing CC trading as
Mauverick. In order to attract tender-related wardnfi the Government, Maverick made an agreement
with JCI pursuant to which Maverick Masupatselay(Rtd was formed and started trading as such in
2005. After Brett Kebble's death in September @tthear the agreement was cancelled, whereafter
business was carried on under the name Maverickfieqre Exhilarator (Pty) Ltd.
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[19] Flint’'s ignorance of the origin and meaningtieé annotation ‘CoP’

on the counterfoil left the trial court with the pnession that he was
endeavouring to exculpate himself from any wrongdoiThe court

however found it significant that Flint associatéd payment with a
policeman, or albeit the retired policeman, Bezoiamit. Having regard
to the probabilities the court concluded that tbenterfoil of the cheque
for R100 000 which read ‘CoP’ was likely to referthe appellant and

thus provided some corroboration for Agliotti’s @ence.

[20] Secondly, the court found that Muller's evidenalso provided
corroboration for this payment having been madé&appellant. It is
true that there are many differences between tlieeee of Agliotti and
that of Muller in respect of this payment. Firsthn Agliotti's version
Flint cashed the cheque and handed the R100 O®ldlter in the offices
of Maverick before Agliotti had arrived at Maveriskoremises. Agliotti
said he only handed Muller R20 000 in cash to adti¢ R100 000. This
iIs however contradicted by Muller. Muller testifigdat Agliotti had
handed her all the money which he had taken frarbhefcase and that
he had asked her to check that it amounted to Secondly,
according to Agliotti an amount of R120 000 was deth over to the
appellant in the boardroom. Muller is adamant thay R110 000 was
handed over to the appellant. Thirdly, Agliotti nreado mention of the
fact that Muller had told him that she had remo®iD 000 from the
money that she had counted. On the contrary, aicaptd Agliotti he had
wanted to give as much money as he had to thelappdt was for that
reason that he added R20 000. Fourthly, Agliottitied that the money
was paid to the appellant because the latter Hfadmed Agliotti that he
had problems. Muller testified that the money waisl pver for a holiday

for the appellant and his family. Fifthly, Agliottestified that he had
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arrived at Maverick and that shortly thereafter #ggpellant arrived.
Muller testified that the appellant had arrivedtiiand that Agliotti had
informed her prior to the arrival of the appell#mat the appellant would
arrive first and that she should make coffee far hihilst he waited.

[21] The judge concluded that had Muller and Agiicbnspired with
each other to give false evidence against the Enpahese differences
would have been avoided. He concluded that theny y@esence,
meaning differences, whilst creating some posdiiffeculty in regard to
reliability or cogency, gave their evidence crelityi The differences
were not so extensive as to render it impossibladke a finding that the

payment had been made to the appellant.

[22] It bears mention that the trial judge was hated to consider and
assess the evidence. He had the opportunity andadvantage of
observing Muller when she testified and to asskesctedibility of the
evidence with due regard to her demeanour in theess box. The
learned judge noted that when at the end of Mdllerdbss-examination, it
was put to her that the appellant denied that les saceived payments
from Agliotti, she turned her face looked directly the appellant and
said: ‘That is not the truth’. The judge furthersebved that Muller’s
reaction did not appear to be contrived. It gave édvadence what the
judge described as ‘the stamp of credibility’. Hncluded that despite
all the criticism of her evidence the stamp of doéitly was justified and
her evidence in general was accepted. There isasis o interfere with
that finding? The judge accordingly found that Muller's eviderdmes
serve as corroboration of payment to the appelkagliotti testified that
the payment was R120 000. Muller testified that ghgment was R110

° Sv Shaik & others 2007 (1) SA 240 para 87.
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000. The court found that her evidence in respécRDb10 000 was
convincing and it was accordingly held that her demce was
corroborative of the payment as testified by Adliop to that amount.
The judge adopted a cautious approach, which loasl ¢he test of time,
and therefore he cannot be faulted in acceptingetii@ence of Agliotti

where it was corroborated by independent evidéhce.

[23] Additional corroboration for the State’s case respect of this
payment is to be found in the evidence of Friedrkntestified in regard
to the appellant’s bizarre spending pattern in tekevant period. In
January 2005 the total amount paid out of the doméd bank account
amounted to only R465.35 and in February 2005 t88RI2. No credible
explanation for this was provided. The appellantife, who was said to
be the person in charge of the household finangas, not called as a
witness to explain this. The absence of cash clseegueash withdrawals
also referred to in Friedman’s report was not exgld On the face of it
the appellant must have had some other sourcendéfand the payments
from Agliotti provide a plausible explanation forshaltered spending

pattern.

[24] The judge also found further corroboration fiois payment having
been made by Agliotti to the appellant, in the dippé&s foreign currency
transactions. The appellant had received an adviance visit to France
in the amount of R8 537.17 for his journey on 3 eJuR005.
Notwithstanding this the appellant utilised the somR13 064.15 to
purchase euros. However, after the visit the appelold 680 euros at a
rand value of R5 193.90 on 28 June 2005. The ¢oalt found that the

105y Bester 1990 (2) SACR 325 (A) at 328& v Mahlangu & another 2011 (2) SACR 164 (SCA)
para 21.
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appellant had excess cash in his possession, wiactvas unable to

explain.

[25] The judge then referred to another foreignr&ucy transaction.
Here the appellant received an advance of R8 95#4i8a trip in July
2005. Notwithstanding this the appellant utiliseé sum of R21 796.65
to purchase $3 152 on 28 July 2005. After the visit accused sold $2
237 at a rand value of R14 020.70 on 19 August 2008as found that
the appellant had spent slightly less than his ackvaHe was once again
unable to furnish an explanation for his condudte Tourt considered
these transactions to provide corroboration fondttls evidence that the
appellant had received payment of the amount ofORII0. Confronted
with the State’s case as set out above and hawggrd to the poor
guality of the appellant’s evidence, the court caméhe conclusion that
the appellant’'s denial of receipt of payment of 1000 was not

reasonably possibly true.

(b) Payment of R30 000

[26] The next payment in respect of which corrobiorawas found is
the payment of R30 000 which represents the pracetd cheque dated
28 September 2005.

[27] This cheque was dated the day after Brett kebiied. The judge
then dealt with how the amount was paid to the kgme In re-
examination Agliotti stated that on the day aftetbkle died, he had to go
and identify Kebble’s body. He did not know whene mortuary was. He
went to Nassif's office for assistance. Nassif nnsted one of his
employees, André Burger, to show Agliotti where thertuary was.

Whilst driving in the car to the mortuary the apael phoned Agliotti
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and asked for money. Although counsel for the dapelinitially

objected to this evidence the objection was abagdiomhen cellular
phone records were produced which reflected thputksl call. There
was a futile attempt to link the R30 000 to an fpd dinner but this
floundered when it turned out that the dinner ommdirin September
2004. The payment in dispute here had been ma@8& &zptember 2005.
The suggestion by the defence that the R30 000mfast not paid to the
appellant but used by Agliotti as a clearance paynfer a drug
transaction that he was involved in, was rejectgdtle court. The
counterfoil of the cheque reflects ‘Chief’ and tiaet that the appellant
was the only person who was referred to by Agliati Chief, makes
nonsense of the latter suggestion. The court aedeptat sufficient

corroboration had been provided for the paymentutids heading.

(c) Payment of R10 000

[28] The court was satisfied that the counterfokéd the payment of
this cheque to the appellant. Flint originally lkatk this payment to
another policeman. He however later changed thisisnevidence. The
court concluded that the counterfoil to the chesgred as corroboration
for Agliotti’s evidence. The cheque in questio&ed 14 June 2004 and
has annotated on it the words ‘JSGA'. In the contgxthis case the
appellant is the only person who would fit the dgdon of ‘JS’. There
is a compelling inference that ‘GA’ refers to Glegliotti. | have already
referred to the unlikelihood that the retired pefr@an, Bezuidenhout or
John Stratton might be the person to whom thesetations refer. | find
the reasoning of the court and the conclusion tachvit came in this

respect to be beyond reproach.

(d)  Anunspecified amount of USDollars
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[29] Agliotti testified that he paid the appellaB80 000 in three
payments. The one payment was made in the firssdi@unge in the
International Departure Hall at O R Tambo Interoadil Airport. The

appellant denied receipt of this payment. Agliatths found to have
received $100 000 on 22 April 2005 from Mr Mullero@ad

Rautenbach! In this regard it was put to the appellant thatwent to

Cyprus for an Interpol regional conference from\2ay 2005 to 28 May
2005. The appellant received an advance in regi¢lae expenses of this
trip from the SAPS of 700 euros which was acquia¢éd cost of R5
900.75. On his return to South Africa the appeltamictual expenses
were calculated to the sum of R6 223.62 and claifmeich the SAPS.

This resulted in a nett amount of R322.87 beingl gai the appellant.
Included in the claim was an amount of 508.99 eoradollars in respect
of accommodation. On his return to South Africaa&hMay 2005 and
contrary to his normal practice of allowing Ms EemiElizabeth Grové,
his personal secretary, to attend to his foreigmecicy transactions, the
appellant sold $2 500 at O R Tambo Internationapéit. This occurred
one month after Agliotti had received the $100 ®@in Rautenbach.
When the appellant was asked to indicate whereddtiars had come
from, he could not do so. Instead, he furnishedraber of unsatisfactory
responses. His first response was that he would heseived the foreign
currency from the Cyprus trip. It was then pointad to him that the
advance of foreign currency for this trip had beeeuros. The appellant
then changed his version to say that the advansefroen Interpol. To

avoid the suggestion that he had been paid fosdénee expenditure by
the SAPS and Interpol, he stated that the SAPSnadvavas returned to

! Rautenbach had a legal issue with SARS and wasfdhe country in Zimbabwe. He was afraid of
returning to the country for fear of being arrestadliotti assured him that because of his conoecti
with the appellant he could get Rautenbach’s prolite go away. For his services he demanded a fee
of 100 000 USD. It is from this amount that thetStauggested that Agliotti was able to pay the
appellant in US dollars.
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the SAPS and the Interpol allowance was used. Whssrightly rejected

by the court as simply not true. The explanatios simply fanciful.

[30] The court found that this amounted to corraition of Agliotti's
evidence that he gave the appellant US Dollardtatbéin the amount of
$30 000. It held that the State had proved beyeadanable doubt that
Agliotti paid an indeterminate amount in US Dollaosthe appellant. |

agree.

(e) Gifts

[31] The question of gifts does not appear to beeoed by the leave
granted by the court a quo, which refers only tgnpents. To the extent
that gifts constitute ‘gratification’ as defined darfor the sake of
completeness a brief discussion would, in my vieat, do any harm to
the judgment. On the question of gifts the coutnfb that there was
corroboration for Agliotti's evidence that clothingas bought for the
appellant’s sons. Muller also testified in thatareyy When it was put to
her at the conclusion of her cross-examination thatappellant denied
that Agliotti ever purchased clothes at Fubu fa #ppellant’s children
she responded with conviction and whilst lookingret appellant said:
‘That is a lie’. The appellant did not seek to gldlce evidence of his wife
or sons before the court in this regard. The cooally concluded that
the State succeeded in proving beyond reasonabls timat the appellant
received payments and gifts from Agliotti to theest indicated in its
judgment.

Benefits / Quid pro quo

[32] This aspect of the case falls within the egten of leave granted

by this court. The question to be considered hewehiether the appellant
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provided Agliotti with any quid pro quo for the pagnts made to him by
Agliotti as required by s 4(13)(i) of the PCCA Act. The trial court
identified four instances that constituted suchdqario quo. The first was
a UK report which the appellant showed to Aglioommissioner
Martin Hankel, then a Section Head of Intelligemcghe SAPS, gave
evidence in relation to a number of UK reports. $ted that he was
requested to identify all the reports that couldfbend pertaining to
Agliotti. There were six such reports in total, aabng to the SAPS,
where there was either content that related tootglor a reference to
Agliotti. His evidence was not challenged by th@dant. Neither was
the evidence tendered by Agliotti in this regar@lEnged. He testified
that he was shown a document by the appellantappellant asked him
to read it and he thereafter questioned Agliotoutbhis knowledge of
and relationship with the people mentioned in tegort. The appellant
then told Agliotti that he (Agliott) was ‘being mdored or [his]
movements were’. Agliotti testified that the repthrat he was shown had
a particular appearance. According to him it boreoat of arms and
‘either a HSM or Her Majesty’s customs somethingthiat effect’. It
cannot be disputed that one of the reports that plased before the
court, has a coat of arms and the words ‘HM CustangsExcise’ in bold
print on it and refers to Agliotti in the context an investigation into
possible criminal conduct on his part. As to theppse of being shown
the document, Agliotti testified that the appellavanted him to know
that the UK authorities were monitoring his moveitsehagree with this
finding.

[33] In its assessment of the evidence pertainmthis document the
court observed that the UK report was not the typdocument that the

man in the street would have knowledge of. The dwsu was at all
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times in the possession of the SAPS. There is ggestion that Agliotti

could have gained knowledge of the existence aedctintent of the
document from any source other than a source ctethé¢c the SAPS.
Whilst Agliotti could not recall the content of tlt®cument completely
accurately, his recollection of the content andeapance thereof was
considered by the court to be sufficient to essdibthat the document |

have described was the document that was showimto h

[34] On the evidence the conclusion is unavoid#de the only person
who could have shown the document to Agliotti is @ppellant. This
conclusion was arrived at notwithstanding the comtsienade in respect
of Agliotti’s general credibility and the fact theé was a single witness.
The court concluded that there was sufficient dooration for Agliotti's
evidence in this regard. The appellant’s denial teapermitted Agliotti
to read the UK report was therefore consideredhay dourt not to be
reasonably possibly true. | cannot find fault witle reasoning of the trial

judge.

[35] Counsel for the appellant argued that Agliottould not have
benefitted from being shown the HMS document aswias already
referred to in the press as an international dregled. While the trial
court accepted this to be so, it held that Agliotiuld still benefit from

being warned that the United Kingdom police wereestigating him. To
tell someone involved in criminal activities thdtet police in two

countries are interested in his movements, wilVado put him on his
guard and potentially cause him to take additiggracautions as not to
permit his activities to be uncovered. The infeeerinevitable that by
showing Agliotti the document the appellant warn&gliotti of the

interest the United Kingdom authorities had in l@ind the fact that their
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interest was known to the SAPS as well. The tralrtc found that the
appellant had showed the UK document to Agliotti fiee benefit of
Agliotti. | agree with that conclusion.

[36] The second benefit that Agliotti allegedly eeed from the
appellant related to the National Intelligence iBate (NIE report). This
document indicated that Jurgen Kogl, a businessmas gathering
information on the supposed illegal activities bk tappellant. Kdgl
alleged that the appellant received large sumsarfay from the Kebbles
emanating from questionable business deals corttloddnis behalf. The
document concerned was described as the 2005 NBrtreln his
evidence the appellant admitted that he showedcament to Agliotti
that contained a reference to Kdgl. He explained tine reason he did so
was to show Agliotti the name of Jurgen Kogl. Heswancerned that he
would not remember the spelling. The court rejectads flimsy
explanation. There is no reason why the name cootidhave been noted
on a piece of paper if the only reason for showkgjiotti this was
because the appellant could not remember the gellihe court found
that the appellant shared this information withiggi to enable Agliotti
and the Kebbles to take steps to protect themseAesordingly, the
portion of the NIE document was shown to Agliottr fthe benefit of
Agliotti and the Kebbles. The appellant’'s evidertbat he showed a
document to Agliotti provides, in itself, corrobtom for Agliotti's
evidence that the appellant showed him a documedt rmoreover,
corroboration that the document had to do with dangogl.

[37] The third document found to have been showeeAdliotti by the
appellant was an e-mail that contained a staterngnone Bill Smith

implicating Agliotti in certain drug activities. #lso referred to a meeting
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of members of the Scorpions at which a Mr Paul @\&n was present.
Agliotti stated that the appellant handed him ama which the
appellant said provided proof that O’Sullivan washind the media
campaign against him and that Agliotti should hantgb his lawyer so
that he could take the necessary legal steps dag&rSullivan.

Thereafter, Agliotti benefitted by being placed possession of this

documentation.

[38] The fourth benefit identified, by the courtathAgliotti received
from the appellant, was his ability to secure thtermlance of the
appellant at dinners and meetings where his preseas requested. The
appellant did not challenge Agliotti's evidence this respect. It was
Agliotti's evidence that he arranged meetings arndrs between the
appellant and the Kebbles and their associategglaet the appellant and
James Tidmarsh, Rautenbach’s lawyer; between tbellapt and Nassif
when the Jumean issue was raised; and betweemppledant and Gavin
Varejes with whom he had business dealings. This a0 not
challenged. After the hearing of the application &odischarge of the
appellant at the end of the State case the appathranced a different
case to that which his counsel had put forwardl timéin. Firstly, he said
that the he resisted Agliotti's request to eat witle Kebbles for two
years. Secondly, he claimed that it was he whaedathe meeting with
Tidmarsh and thirdly, it was Nassif that had areththe Jumean meeting
directly with him. The court rejected all of thisidh found that the
appellant could be and was made available througjlo#i. This was the
reason why Rautenbach paid Agliotti $100 000 adteginally refusing to
do so. As Rautenbach put it, Agliotti had at leasinaged to raise
Rautenbach’s issues with the appellant. This wadsedaat $100 000.
Accordingly, this was considered by the court tcabeenefit to Agliotti.
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The court found that the meetings between the &ppednd the Kebbles
were arranged by Agliotti. It found that it was amceivable that the
appellant would have been willing to be in the campof the Kebbles
and their associates, let alone have dinner wegimthiThe appellant knew
the Kebbles were subjected to police monitoringe Tourt found that the
meetings were arranged by Agliotti and attendedhieyappellant. They
were not attended out of friendship but because appellant was
obligated to go to them by reason of the paymendslanto him by

Agliotti. The court held that the State accordinghpved the benefits to
Agliotti and that such benefits were provided by thppellant. In my
view the reasoning and the conclusion reached leyttial court is

compelling and | find it acceptable.

Intention / mens rea

[39] | turn to consider the question whether that&tsucceeded in
proving beyond reasonable doubt that the paymests weceived from
Agliotti and any quid pro quo was afforded with tleguisite mens rea. |
have already alluded to the fact that s @&)()) of the PCCA Act does not
specifically refer to intention but rather uses therds ‘in order to act,
personally or by influencing another person sod.a .’. According to
Burchell these words at least import some ‘intaritelement. Besides,
there is a presumption in our law that mens reaeguired for a
contravention of a statutory provisidnin the case of a contravention of
s 4 of the PCCA Act the legislature has made iteedsr the State to
prove the presence of ‘intention’. Section 24 & fAICCA Act provides
that once the prosecution has proved that grdiibica(payment) was
accepted or agreed and the State can show thaiteddsving taken

reasonable steps, it was not able with reasonadt@icty to link the

12 3 BurchellPrinciples of Criminal Law 3ed (2005) at 893.
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acceptance of the gratification to a lawful auttyoar excuse on the part
of the person charged, and in the absence of esedém the contrary
which raises reasonable doubt, it is sufficientderce that the person
charged accepted such gratification of that pefsoorder to act’ in a
manner envisaged in s 4 of the PCCA Act. The prons relate to a
rebuttable presumption of mens rea, including keogé of

unlawfulness, which is rebuttable by the personmgxnh

[40] In the present matter there is no need to kevthe presumption
contained in s 24 of the PCCA Act given the aburdanf evidence from
which a corrupt intention can be inferred. On hignoevidence the
appellant knew as early as August 2003 that Aghedts using his name
to get money from the Kebbles. He knew that Bretblle had a problem
with the South African Revenue Service. He alsonkiigat Agliotti was

the kind of person that would use this relationstapbenefit himself
financially and yet he continued to go to Agliadind to associate with
him.

[41] There is also the question of the appellaatsertion in evidence
that he knew that if a ‘hustler’ like Agliotti gavem anything he would
immediately know that it was for an illegal purpos¢ée added that if
Agliotti made any payment to him he would know that intended to
induce him to afford him some favours in one wayaoother. This
concession is illustrated in the following passadaring cross-
examination:

... What | am saying is, if it happened that Mgliotti gave you R50 000 and you
took it, that would have been wrong? --- That wauwdde been wrong to me.
Why? --- Because it is an inappropriate thing to do

Especially if you are the Head of the police? -esY
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And you would know that if a man, and | can take yorough the record, you said,
but if it is necessary, if a man like Agliotti, aidtler would offer you money you
would thin[k] there is something behind this, anght? --- | would think so.

He is trying to buy my favour or do something if bfered me a large amount of

money, am | right, that would have been your stery¥es.’

[42] Clearly in these circumstances there can bguestion that once it
was proved that the appellant received payments fAmliotti, the

inference was irresistible that it was for an idegurpose and with
knowledge of that illegal purpose. It follows thiere that the court
having accepted that payments took place, found tthe State had
succeeded in establishing beyond reasonable dbabtthe payments

were accepted by the appellant with the requisiteupt intention.

[43] Itis also clear from the way the appellanaldevith Agliotti that he
would not have believed that he was acting lawfullye visits to
Maverick to collect payments took place during adfihours. Whenever
the appellant visited there he was not accompaitwmedany of his
colleagues from the police. Secondly, the UK reptinat were shown to
Agliotti were done without Hankel’'s knowledge omsent. The appellant
offered no explanation why a National Commissiohad to exhibit
documents to a person of questionable repute. [Vhind none of the
meetings with the Kebbles, Agliotti and their asates were any of the
appellant’s colleagues present. Fourthly, one ef documents, namely
the e-mail, was shown to Agliotti at a parking mitside Makro in
Woodmead. If there was nothing wrong with the teatien it is not clear
why Agliotti was not called to the appellant's offi and shown the
document there. All of the above are in my viewtHar indicators that
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the appellant knew that what he was doing was wrand provide

sufficient proof of his guilty state of mind.

Conclusion

[44] There can therefore be no question that tregeSsucceeded in
proving the guilt of the appellant beyond reasoaaldubt and the court a
guo was justified in convicting the appellant of rrogption in
contravention of s 4({9) of the PCCA Act.

[45] In the result the following order is made:

The appeal is dismissed.

K KMTHIYANE
DEPUTY PRESIDENT

SNYDERS JA (LEACH JA concurring)

[46] | have had the benefit of reading the judgmankthiyane DP. |
agree with the conclusion that he arrives at, h@nel have taken a

specific view of this matter that needs to be statparately.

[47] At the outset it is necessary to supply a sbketch to explain the
context of different personalities mentioned irateln to the instances of
corruption that the appellant were convicted otha court below. The
point of commencement is the appellant. He was MNuional
Commissioner of Police in South Africa for the peériduring which the

charges arose and also, since October 2004, tlsed®né of Interpol.
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During this entire period he had a close relatignshth one Agliotti, an
individual who had no particular occupation, buscdéed himself as a
businessman who busied himself at times with a fofmmport and
export and the clearing of containers. He was &iea) his own mouth, a
drug dealer, having pleaded guilty to such a chdrgang 2006. The true
nature of their relationship is something | rettorater in this judgment.
Agliotti also had a close relationship with Breteldble, a businessman
who, with his father Roger Kebble (the Kebbles)swhe director of
several mining companies, including Johannesburgns@aated
Investments Ltd (JCI). John Stratton was one ofdihectors of JCI and,
according to Agliotti, a close confidant of Bretelbble. The Kebbles
bought a company from Martin Flint called Springghis Co (Pty) Ltd
(Spring Lights) and used its bank account to makeey available to
Agliotti to perform a variety of tasks for them.iklwas kept on as the
financial director of Spring Lights. He is the fathof Diane Muller,
Agliotti’'s fiancé during the relevant period. Mulleonducted her own
very successful events organising business, ilyitklhown as Monster
Marketing CC, from offices that were shared by bAgtiotti and Flint.
Flint was the accounting officer for Monster Maikgt CC. Clinton
Nassif was closely connected to Agliotti and théblles. He conducted
private investigations and provided security sewjcvarying in nature,
for the Kebbles. Billy Rautenbach was a businessma8outh Africa
who was under investigation by the since disbanBe@ctorate of
Special Operations (DSO), known as the Scorpioos,af variety of
alleged commercial crimes, who left South Africaenha warrant for his
arrest was issued. Tidmarsh is a Swiss attorney wwhted for
Rautenbach. Bulelani Ngcuka was the former Nati@adctor of Public
Prosecutions during the time of the investigatidntiee case against

Rautenbach. Ngcuka was succeeded by Vusi Pikoli Wwihed that
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position during the time that the case against #ppellant was

investigated until shortly before the appellant wagsted.

[48] The appellant was charged with a broad rarfgdleged instances
of corruption committed during his term as Natio@ammissioner of
Police, consisting of the receipt of money, giftsl d&avours from Agliotti
in return for protection, favours and informatidte was convicted of
four instances of receiving money and one of reagiclothing for his
two sons. The trial court found that the appeligane quid pro quo for
what he received from Agliotti, in the form of impiag information to
Agliotti by showing him three different documentadaby attending

dinners and meetings at Agliotti’s request.

[49] Agliotti was the main witness against the dijgpe. The general
gist of his evidence was that he had made severginents to the
appellant, which the latter received. The trialrtdaund his evidence to
have been unreliable. The appellant testified sidwn defense and his
testimony was found to have been substantiallyatiset. One witness,
Muller, stood out during the trial as honest anithbée. The trial court
convicted the appellant on the basis of objectieeraboration for
Agliotti's evidence. In this court the credibilifindings by the trial court
are not attacked except in respect of Muller. Thoeesthe issues in this
appeal are: first, did the trial court err in findi Muller a credible
witness, and second, did the trial court err incbating that there was
sufficient corroboration for Agliotti's version tbave established the

appellant’s guilt beyond a reasonable doubit.

[50] Muller’'s evidence was attacked on three bafiest, that she had

contradicted herself; second, that she had a veastedest to support
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Agliotti’'s evidence; and third, that she and Adiiaonspired to falsely
incriminate the appellant. It is evident from thidgment of the trial court
and the heads of argument on behalf of the appehathis appeal, that
the criticisms by the appellant of Muller’s evidens no different in this
court than it was in the trial court. The judgmdmt the trial court
convincingly answers each and every one of thogeisms and the
appellant failed, in this court, either in the head argument or during
argument, to indicate any errors made by the ¢oalt in that regard. It is
therefore hardly necessary to go into any partrcdépth on this issue.
Such an exercise would amount to mere repetitiowlot has been

thoroughly canvassed.

[51] It is trite that this court will not lightlynterfere with a credibility
finding of a trial court® There is nothing in the record that suggests that
the trial court was wrong in its conclusion. Theegéd contradiction in
her evidence, the only one pointed to, is not ikalareful reading of the
record illustrates that she only testified aboug¢ @pecific incident that
sustains the inference that the appellant receavgakcific direct payment
from Agliotti. She never tried to suggest she séwepsuch instances and
never suggested that she saw the appellant leah@ttAg office with an
envelope that could possibly have contained momnkg. submission that
she contradicted herself is unfounded.

[52] Her alleged vested interest in Agliotti whitthe appellant suggests
motivated her to have lied, is based on the folmmacts: she was also
the recipient of money from the Spring Lights agupshe is his former
girlfriend; she remained friendly with Agliotti eneafter they terminated
their relationship; and continued to travel togethAlthough this

criticism is based on fact, the submission that fdmets motivated an

13 Rv Dhlumayo 1948 (2) SA 677(A).
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inclination to lie was at no stage apparent durthg trial. On the
contrary, during her evidence she dispelled angiptesbasis for such an
inference. She was running a highly successful @maditable business
and was not in any way dependant on Agliotti focome, and the
amounts she did receive from Spring Lights weregnatuitous payments
but the fulfillment of promises made by Agliottiiging out of their
relationship. She said she had no reason to bebsrenemy after they
split up and their continued travels suited therthb®he submission on
behalf of the appellant is opportunistic and cantta the essence of her

evidence.

[53] A conspiracy between Agliotti and Muller find® support in the
facts. The trial court correctly pointed to thddal of such an argument:
that there was no opportunity for such conspiraitys (will become

apparent later in this judgment), that the manyreéigancies between
them is destructive of any conclusion that theyspired, and that neither
of them at any stage illustrated an inclinatiomriminate the appellant.
On the contrary, Agliotti adamantly insisted, tce thiery end, that he

never ‘bribed’ the appellant.

[54] There exists no basis on which this Court néitied to interfere
with the credibility finding by the trial court imelation to Muller's

evidence.

[55] During November 2006 Agliotti was arrested aasuspect in the
murder of Brett Kebble. Once in jail he was anxidose released on
bail. One route open to him was to provide the stigating and
prosecuting authorities with useful information adargaining tool to

obtain his release. For this purpose he startedoitiogp notes in point
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and word form about payments made to the appedladtthe quid pro
guo received from the appellant. When he made theses he had no
access to any documentation that he could drawnmton from or use
to stimulate his memory. He also had no contactsdsver with Muller.
Significantly there was no investigation of the elgnt at this stage.
Objective evidence at the trial corroborated somd® contents of these
notes and illustrate why the trial court was justifin its conclusion that
there was not only no opportunity for a conspirbeyween Agliotti and

Muller, but no actual conspiracy.

[56] Agliotti testified about the nature of the agbnship that he had
with the appellant. According to him they were elofiends. He
described himself as a generous person who spantsiyegave gifts to
people that he encountered a fact that was corditogehe appellant. As
the appellant was a close friend of Agliotti, hecabenefitted from that
same generosity. However, in that relationshipgéeerosity took on a
whole new dimension. In the appellant's own wordgliotti was a
person constantly in need of recognition, and lexeflore flaunted his
close relationship with the appellant. This closéationship with the
appellant enabled Agliotti to secure a fee of R1Blion from the
Kebbles with the assurance to them that the apypell@s ‘on board'.
This evidence was unchallenged and clearly rewbalsthe co-operation
of the appellant came with a substantial price Glgarly the Kebbles
indulged in activities that required the co-openatiof the appellant
outside his normal duties as chief of police and tlmat they were
prepared to pay substantial money. Agliotti waseatol offer the co-
operation of the appellant, whether real or illysdrecause of the close
relationship that he enjoyed with him. Against theckground Agliotti

testified to numerous payments of various amoumas he made to the
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appellant. This occurred over a period of years dgdhe very nature of
such payments, no record of them was kept. Undetaldy, he was

vague about the details.

[57] Muller corroborated Agliotti about the natuoé the relationship
between him and the appellant. She was not a wgitteesnost of the
details regarding payments to the appellant, batchabout them from
Agliotti. She did, however, testify to numeroustarxes that she was
asked by Agliotti to prepare envelopes containimgpants of money. On
many of the envelopes she was instructed to whigeinitials JS. She
assumed, but did not know, that it referred toappellant. However, the
appellant always called at their offices or sestdmiver soon after such
envelopes were prepared. Although she never sawagpellant receive

such an envelope, she was convinced the moneyonvaant.

[58] The use of the initials JS became a pointndénse debate. The
suggestion on behalf of the appellant, based orviteence by Flint, was
that it could also have referred to John Stratidimt testified that, not
having known whose initials J S were, he assume@st John Stratton as
they had frequent dealings with Stratton at thagetas Muller and Flint,
on behalf of Monster Marketing CC, were busy negotg a black
economic empowerment (BEE) deal with the Kebbled &tratton on
behalf of JCI. He also said that Stratton, wantedbdy a new car but
required bridging finance. He asked that the demosithe car and some
of the initial monthly payments be made from their8pLights account.
They obliged as it was the intention that Monstearkéting would
become a JCI entity after the BEE deal had beerleded. The deal
then fell through. An investigation by a firm of atered accountants

revealed three cheques that accorded with thisaeel They were dated



36

3 August 2004, 12 October 2004 and 1 December g&@ectively. Not
one of them is part of the payments that the apgpelas been charged
with. The first cheque is made out to Monster Mérigein an amount of
R182 274.30. Its stub refers to JSMB and Nedbahks hformation is
clearly reconcilable with a payment of a depositaoMercedes Benz
motor vehicle for John Stratton. The second andl ttiheques are for the
same amount, R18 607.44, made out in favour of kdoridarketing, and
the stubs of both refer to ‘JS Car’. This inforroatis clearly reconcilable

with the payment of two installments on John Stratt car.

[59] The contrast between these cheques and thHuesetrial court
accepted as corroboration for payments made to atyellant will
become evident as the evidence is discussed. Siffic say at this stage
that all of the cheques that the trial court acegpas corroborating
evidence were made out to cash, in round figuresware not made out

at regular intervals.

[60] The trial court, faced with the absence ofialde, detailed
evidence from Agliotti, exercised what can onlydascribed as extreme
caution and only convicted the appellant on thasbaka few payments

for which clear corroboration existed.

[61] Agliotti's prison notes refer to payment of &8 000 to the
appellant. It was unchallenged that when he coaduhlith his counsel
about these notes, the latter, as a result ofdh&ent of the consultation,
made his own notes on the same paper. Above therdnd R300 000
counsel wrote ‘split trace cheques — Martin’ (tleference to Martin
clearly being to Flint). The cheques were subsetyd¢raced and two

cash cheques were found that was made out duriegrilger 2004, one
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for R100 000 and one for R200 000. Agliotti testifithat the proceeds of
the R100 000 cheque, which he instructed Flintreowd were paid to the
appellant. He added R20 000 to it and asked Mudgpack it into an
envelope, which he handed to the appellant in daadyoom of Muller’s
business premises. The trial court concluded thatrmoney from the
R100 000 cheque was paid to the appellant. Beturking at the details

of the cheque, Muller’s evidence provides an imguatrfocus.

[62] Muller testified to a cash payment of R110 (§0Agliotti to the
appellant at her offices during December 2004. 8hetated, the details
of her evidence is that, towards the end of 2004io&ghanded her a
large amount of cash and told her to pack R110dd@0into a bank bag.
On counting the money she found it amounted to She therefore
removed R10 000 and packed the rest as he askei liex. She then
took the packed money into the board room whereagheellant was
sitting with Agliotti and handed the bag to Agliptvho pushed it across
the table towards the appellant. Points of diffeeehetween Agliotti and
Muller relate to surrounding events that easilg@aand, as the trial judge
remarked, are indicative of the absence of a comspito falsely

incriminate the appellant.

[63] The differences between them pale further ingagnificance when
the next bit of corroboration is considered. Unietlato the investigation
against the appellant, the shareholders of JCrucsd the firm of
chartered accountants, KPMG, to conduct a foransestigation into the
Kebble’'s management of JCI. During this investigratihe Spring Lights
account came under the spotlight as it was thereiahrough which the
Kebbles allegedly channeled vast amounts of momeysdmetimes

undisclosed and often unauthorized recipients. 08® and prosecuting
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authorities ultimately benefited from this investign in that it identified
several cash cheques, the stubs of which drewtattebecause they
could be tied to payments made to the appellant.oflthese stubs
contain an inscription that could be a referenceht appellant, being
‘JS’, the initials of the appellant, ‘Chief’, beiragshortened reference to
the appellant as chief of the police, and ‘COPiInbean abbreviation for

the appellant as the chief of police.

[64] Amongst these cheques was one, dated 20 Dexef(D4, in

respect of which the stub read ‘CASH CoP’. On bebkkhe appellant
there was a desperate attempt to illustrate thaP*Could have referred
to another or other policeman. There was no suggestat it could have
referred to anything unrelated to a member of thlee force. Evidence
was elicited during cross-examination of a generand kind hearted
Agliotti that financially assisted a policeman witthe surname
Bezuidenhout who had a car accident during whiclwvrexked his car.
Agliotti’'s own version was that he assisted Bezoiamit ‘in a small way
because [he] felt sorry for them’. R100 000 is haedsmall amount and

it was never suggested that it was.

[65] Flint, who wrote out most of the cheques dramm the Spring

Lights account, made a statement that the money &bleast two of the
cheques was intended for Bezuidenhout. During exiede changed this
evidence and explained that he had since remembexethe money that
was paid to Bezuidenhout was fetched by the lattgmremises occupied
by Muller, Flint and Agliotti prior to June 2004 érthat the cheques
under discussion were dated after June 2004. Hedbcluded that the

cheques could not have been for Bezuidenhouit.
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[66] In isolation the evidence about money paidB&zuidenhout and
Flint's contradiction about at least two of the ghes having been for
Bezuidenhout, could have had a significant effectfavour of the
appellant’'s defence. However, in the context oftladl other evidence, it
does not. The amount of the cheque goes way bayemerosity and kind
heartedness. Taken with the evidence of Agliotd &tuller and the
further corroboration to be discussed, it is nasomably possible that the

moneys went to Bezuidenhouit.

[67] Before mentioning further corroboration inaebn to this payment
of R110 000, it is convenient at this stage to dwelthe meaning of the
words written on the cheque stubs. Much was madéebalf of the

appellant of the fact that Flint was the authomafst of the cheques and
cheque stubs, and he testified that he never siegsptat the money was
meant for the appellant. Counsel for the appelengued that as the
author of the stubs were unable to say that theesnaras meant for the
appellant it cannot be concluded that the wordstlen cheque stubs
referred to the appellant. This argument is fadlasi Flint testified that

he wrote out cheques on Agliotti’s instructions. kid no independent
knowledge of what the money was intended for. Wieatvrote on the

stubs was based on information from Agliotti andswaeant to be a
cryptic reminder of what the money was for. Flirdsamherefore not the
author of the stubs in the usual sense of the waltHough it was by his

hand that the writing was made on the stubs, itlvesed on information

from Agliotti. This is true in relation to all thelevant stubs.

[68] Mr Dean Friedman from KPMG was instructed, quant to his
forensic investigation for JCI, to do a forensi@algsis of the appellant’s

finances. Amongst other things, he found a sigaiftachange of trend in
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the appellant’s bank account during the period dang@005 until March
2005. During January and February 2005 no chequaeas were made
form the appellant’s bank account, unlike the meréfore and after that
time, when cheque payments were, on average, nvekkadess of R10 000
per month. For the period January until March 200<ash withdrawals
were made and credit card expenditure from Januaty April 2005
dropped, on average, by several thousand Randagjpelant offered no
explanation for this drop in the spending pattdram his bank account.
It is hardly conceivable that the appellant, fagath the dilemma just
illustrated, was unable to tender an explanatiooné&, other than the
incriminating one proffered by the respondent, texis| state this whilst
not losing sight of the fact that the appellantifiesl that his wife ran the
household finances. Nothing was suggested thatedbatrer from

testifying.

[69] An attempt was made on behalf of the appeltantlustrate that
Agliotti and Muller were talking about differentdidents in relation to
the December 2004 payment, as Muller was confubedtahe date of
the event to which she testified. Her recollectias not crystal clear, but
she remembered that the incident occurred towaklend of a year that
Agliotti went to Mauritius. Whilst giving evidencghe recalled that the
incident occurred before the death of Kebble, wias wurdered on 27
September 2005. There is no merit in the contentinat Agliotti and
Muller were not testifying about the exact samenpaiyt.

[70] The trial court correctly concluded that saiéint corroboration
existed to substantiate the conclusion that theelépy, beyond a
reasonable doubt, was the recipient of R110 00& fAgliotti of which

R100 000 was drawn with cheque 0266 from the Spgrights account.
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The further findings by the trial court followedetlsame pattern. Against
the backdrop of numerous payments having occuisedported by a
particular cash cheque, the stub of which contaswede reference to the
appellant and the general corroboration referredldove and detailed
with care in the judgment by the trial court, th@peallant was convicted
of receiving three further payments. The first tame evidenced by
cheques; the first being cheque 0127, the stub lothwreflected the
inscription ‘CASH JSGA’ made out on 14 June 2004 da amount of
R10 000; the second being cheque 0355 dated 2&r8ket 2005 made
out in the amount of R30 000, the cheque stubatafig ‘CASH Chief'.
Agliotti interpreted the ‘JSGA'’ to refer to ‘JackBelebi Glen Agliotti’.

[71] Insofar as the general corroboration reliedbgnthe trial court is
concerned, | am of the view that the trial countapplying the rules of
caution and seeking corroboration, was benevolernhé appellant and
preferred to refrain from convicting the appellantelation to a specific
payment when the faintest doubt was raised. Theisfpellant was not
convicted in relation to four more cheques thaeméd inscriptions that

could be interpreted as references to the appellant

[72] In relation to cheque 0355 particularly stroogrroboration was
found which also serves to strengthen the generablooration. Agliotti
testified that the day after Brett Kebble was muede 28 September
2005, whilst on his way to the mortuary to identdgbble’s remains, he
received a telephone call from the appellant, wéked him for money.
He specifically remembered the telephone call besaaf the unusual
circumstances he found himself in when he receitved call. During
cross-examination it was denied that the appeliaaide this call.

Objective evidence of telephone records was thermedbund and
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introduced that indicated that the appellant didked make a phone call
to Agliotti on that day. The cheque is dated thenesaday. Its stub

contains the words ‘CASH Chief’. Agliotti testifigthat he used to refer
to the appellant, and nobody else, as ‘Chief’.

[73] The only version, other than a denial by tippealant, that was
argued in answer, was that the R30 000, represénté¢iis cheque, was
used by Agliotti to make a customs payment forrtease of a container
that later turned out to have contained narcofldsee argument is not
supported by the facts and is rather opportunifticonfuses Agliotti’'s

evidence of the payment for the container and igsdne inscription on
the cheque stub and the objective evidence ofeleplione conversation.
In fact, it constitutes a random connection of tarnounts of R30 000

that could not be connected on the evidence.

[74] Shortly after this payment, on 16 October 200% appellant took
the unusual step of personally calling at a claghstore, Gray’s, in

Sandton City, where he and Agliotti regularly shegppogether, and
made a cash payment of R25 000 on this accounthwditichat stage
stood at R56 430. An amount of R25 000 was notdsgtvn from his

account for this purpose. The appellant having leg@ossession of such
a large, otherwise unaccounted sum of cash, prevaleneasure of
corroboration for the respondent’s version thatidtglhad paid him R30
000 in cash.

[75] The third additional payment the court a qaarfd had been made
was an amount of $30 000 Agliotti said he had ntadéhe appellant on
23 May 2005 at the O R Tambo airport shortly beftre appellant
departed on a trip to Cyprus. The reason for thyment further paints
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the picture of the nature of the relationship bemvéhe appellant and

Agliotti and adds to the general corroboration.

[76] Rautenbach desired to return to South Afribai due to the
warrant that had been issued for his arrest haalideel free to do so. He
serendipitously met with Agliotti in Zimbabwe andalnt about the
relationship between Agliotti and the appellant. irdguested Agliotti to
attempt to persuade the appellant to pay attertbonis case with the
ultimate view of facilitating his return to Southfrisa without running
the risk of being arrested. Agliotti was keen tsistsand charge a fee for
his efforts. On Agliotti's insistence the appellantet Tidmarsh,
Rautenbach’s attorney, in his hotel room in Sandtonl9 April 2005.
They discussed Rautenbach’s dilemma. The appekstified that by
doing so he gave Tidmarsh the opportunity they Bhugamely to have
Rautenbach’s case listened to by ‘higher authoriyiring this meeting
the appellant, on his own version, gave Tidmarstormation that
assisted him to respond to a letter to Rautenbemim Ngcuka. This
information included that Ngcuka was suspectedabiusing his office’

and was being used by British Intelligence for ttipeirposes.

[77] Not long after this meeting, on 22 April 200Agliotti flew to

Lumbumbashi in the Democratic Republic of Congot Rautenbach at
the airport who handed him $100 000 for arrangimgrheeting with the
appellant. Rautenbach’s evidence in this regard medchallenged. He
was accepted by the trial court as a reliable wgnand that finding is
also not challenged in this court. During this tinsemewhere during
May or June 2005, the appellant had occasion teeshéight with Pikoli

to the Eastern Cape on official duties. AccordingPikoli, when they

disembarked, the appellant asked him why his dejeant does not drop
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the charges against Rautenbach. He responded img aghky they would
do that and the appellant replied that he was ssg@&sion of a letter that
could embarrass Ngcuka, a previous National Direatd Public
Prosecutions (NDPP), and Pikoli's office. Accordinng Pikoli he
dismissed this communication as he believed it wais a matter the
appellant should have been involved in. Pikol’'sdence was accepted

by the trial court and that finding is not attackedhis court.

[78] | need to interrupt myself at this stage tatetthat both the
appellant and Agliotti testified, on the strength a letter written by
Ngcuka, who was then the NDPP, to Rautenbach,Ngatika had tried
to bribe Rautenbach. Rautenbach was not of that Vide letter does not
illustrate that intention either and when the algmel was driven to
concede that fact during cross-examination, hetkaidAgliotti informed

him that Rautenbach disclosed to him that Ngcukhbthed to bribe him.

[79] Agliotti testified that on 23 May 2005, shgrtifter he had received
$100 000 from Rautenbach, he met the appellanh@atG R Tambo
airport and handed him an amount of US Dollars. appellant denied
this. On that day the appellant left the countryattend an Interpol
meeting in Cyprus. He was advanced €700 by thehSafrican Police

Service (SAPS) for the trip. Upon his return, helenged $2 500 into
Rand at the airport. He tried to explain the incstesicy by stating that
his trip was funded by Interpol, therefore he haltlitonal foreign

currency. This was conclusively illustrated during evidence not to
have been the case. His counsel ventured anotp&nation. That from
his many travels abroad the appellant accumulateches foreign

currency. Even though there is some support imafigellant’s evidence

that he held some foreign currency in his safe amdy the
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insurmountable difficulty with this submission ikat it was not the

explanation offered by the appellant.

[80] In addition to payments, the trial court alund that Agliotti

bought several items of Fubu clothing for the alap¢ls two sons. This
finding was based on the evidence of Muller thatalmorated Agliotti’s

version. She testified of an occasion in Sandtoty €hopping centre
when the appellant, his wife and sons, met withidtggland Muller at the
clothing store that sells the Fubu brand of clagghamd Agliotti took the
appellant’s sons and treated them to several chatdems of clothing.
It is hardly imaginable that Muller would have dmgeaup this incident in
the detail that she recounted it. As Muller wasrectty found to have
been a reliable witness, her evidence was suffictensustain the

conviction in this regard.

[81] The trial court made no error in reaching to@clusion that it did
about benefits in the form of payments to the dppeland clothing for
his sons. If anything, the trial court was benembtewards the appellant

in its approach of the evidence.

[82] The trial court found that the respondent @ayv beyond a
reasonable doubt, that quid pro quo of four kindsewgiven by the
appellant for gratification received from AgliottThree were in the
nature of information shared and the fourth inrth&ure of his attendance

at various dinners and meetings at Agility’s insnste.

[83] Agliotti gave evidence that during approxinmgtduly or August
2006 the appellant telephoned him and asked thise@irgently. When

they met he showed Agliotti a document consistifigtveo pages, it
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displayed the United Kingdom (UK) coat of armsreferred to ‘Her
Majesty’'s Customs’ and it correctly recorded sorh@gliotti’s travels to
the UK and with whom he met whilst there. The neslle of disclosing
this document to Agliotti is that it conveyed tlia¢ UK were monitoring
his movements as they suspected him of drug tkaffic Agliotti

referred to this document in his prison notes asptt . . . . H.M.S.

customs’.

[84] Standing alone, this evidence by Agliotti st mndicative of much
and as the trial court found him to be an unrediabitness, would have
been meaningless if not corroborated. The natureoafoboration that
was proved by the respondent, however, was dewagtdor the

appellant’s case. What is certain is, if such audwent existed, it was
definitely shown to Agliotti, because there was aotber way that he
could have had the specific knowledge of its cantieat he had testified
about.

[85] Such a document was introduced into evideitceas referred to
during the trial as the ‘UK Report'. It is a lettemddressed to Mark
Hankel (Hankel), Director of Crime Intelligence ttfe SAPS from the
British High Commission on a letterhead bearing tfelowing
inscription under the UK coat of arms: ‘HM Custoarsd Excise’ and
underneath that: ‘Law Enforcement’. It was dateéiugust 2004. Hankel
testified on behalf of the respondent. He receisl document from the
UK Customs authorities. At the time, his departm&as conducting an
investigation into drug related activities of satgreople, Agliotti having
been one of them. They called this investigatiopefation Chaser’. This
letter was kept in the file pertaining to OperatiBhaser. When he was

approached by the prosecuting authority about thetemce of such a
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letter, he discovered that the file had been bookedby a Captain
Thema (Thema) of the SAPS on 21 April 2006 and near returned.

[86] During his evidence the appellant conceded sbsequent to
Hankel's evidence, he consulted with Thema, whisbwing that the
latter was a state witness and he was not entitiecbnsult with him.
Despite the evidence and the appellant’s consoiitatith Thema, he was
never called as a witness in the appellant’s CHsere was no answer to
this evidence, and the appellant had none. Thé ¢oart made no

mistake in its finding against the appellant irstregard.

[87] In his prison notes Agliotti referred to a Al report that was
shown to him by the appellant. He testified that dippellant had a thick
document which he opened and showed two pages Afliotti. Two
lines of the writing in it were underlined and tmatated to an allegation
by one Jurgen Kogl (Kogl) that the Kebbles wereipgyhe appellant.
The appellant asked Agliotti to find out about Kégld told him that the
relevant document was an intelligence report dedtior the President of
South Africa.

[88] Such a document was introduced into evideritas called a
National Intelligence Estimate (NIE report), an aan document
prepared by the National Intelligence Coordinat@gmmittee (NICOC)
for the purpose of providing the South African Gowaent with an
assessment of the key issues of security concerrtiset country on a
national and international level. The NIE reporteed contains the
information that Agliotti testified about. The aplpat’'s response to this
evidence was most unusual. He denied that he shthvweeglarticular NIE

report to Agliotti but conceded that he showed home document
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concerning ‘information pedlars’ which might haventained a reference
to Kogl. During the course of his evidence the #ppée produced a

document which he said was similar to the onetibagdhowed to Agliotti.

The document was never put to Agliotti during thidr's evidence. On
the face of it, it was a classified document, whiaabuld lead to the same
conclusion than the one drawn by the trial courtalation to the NIE

report. The appellant then testified that he hadabtual document that
he had shown to Agliotti at home. That documentsdid, he declassified
to enable him to legitimately show it to Agliotiivhen he brought the
document to court, it was apparent that it hadbhesn declassified, and
during further cross-examination it was convincjnglustrated that the

document had been fabricated after Agliotti hacqgitiis evidence.

[89] The trial court dealt extensively in its judgnt with this evidence
as the fourth of the appellant’s ‘big lies’ andremtly concluded that the
appellant did show the ‘NIE report’ to Agliotti.

[90] The last of the documents that the trial cdound the appellant
showed to Agliotti, is an eight page document cstivgy of a statement
attached to an e-mail. According to Agliotti thepaflant telephoned him
and arranged to meet him urgently in the parkingaaof Makro in

Woodmead. There he handed the document to Aglietith the

communication that the document could be used doreldit the DSO.
The details of the document and why it may haveviges ground to
discredit the DSO is irrelevant for current purmosigliotti handed the
document to his attorney. The document includedrinétion about an

investigation in which Agliotti was implicated.
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[91] The composition of this document was not aradled on behalf of
the appellant during Agliotti's evidence. Duringshown evidence,
however, he vacillated between whether he had sm the entire eight
page-document or only part of it, which part he badn and handed over
to Agliotti and the reason why he gave it to AgliofThe trial court
correctly found that the respondent had proven tth@atappellant handed
the full document to Agliotti and that the appetlamas dishonest in
relation thereto. This was dealt with by the tgalurt as the sixth of the

appellant’s ‘big lies’.

[92] Not much need to be said about the trial ceudimdings about the
meetings and dinners that the appellant attend#dAgliotti, other than
that the finding is not to be faulted. | do makérence to some of the
meetings and dinners in a discussion that followstte nature of the
relationship between the appellant and Agliottifdse | proceed to that
discussion it is important to state that the meitgad the appellant went
directly to the essence of vital aspects of the @gminst him and greatly
reduced the risk of accepting the evidence agdiimst* The palpable
dishonesty apparent from the appellant’s testimeayes one aghast. It

reveals, without any doubt, a guilty state of mind.

[93] The trial court made the following finding irelation to the
requirements of s4 of the Prevention and CombatiigCorrupt
Activities Act 12 of 2004 (PCCA Act):

‘Whilst the act criminalises the conduct of botte tborruptor and the corruptee, it

clearly and expressly, does not require the extste an agreement between them.’

14 Corfield v Hodgson [1966] 2 All ER 205:Sv Hlapezula & others 1965 (4) SA 439 (A) at 440F-G;
De Vries & othersv S(130/11) [2011] ZASCA 162 (28 September 2011).
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Towards the end of the judgment the trial courtobaaied as follows on
the evidence:

‘As indicated above there is no evidence of an egent between the accused and
Agliotti for benefits to be given to Agliotti in tern for payments. On the evidence it
is clear that such an agreement or understandirgg have existed. It did not have to
be expressly concluded. At the very least it camb@ eéxistence over a period of time.

The accused must have known the adage that thecesigch thing as a free dinner.’

[94] These findings were attacked by the appeilarthis Court. In the
heads of argument delivered on behalf of the aapelthe following

submission is made:

‘We submit that there can be no doubt that PCCAlireq as a very basic requirement
that any gratification accepted or agreed to beeted by an accused person must
specifically relate to some understanding betwéenpierson giving the gratification
and the person receiving the gratification thatahieact or omit to act in a specific
agreed manner and/or influence another person agtso

[95] It is further submitted on behalf of the apaet that although the
trial court was correct in finding that there was avidence of an
agreement between the appellant and Agliotti, tre tourt erred in
inferring that ‘it was clear that such an agreenmninderstanding must
have existed’. It was further contended that thmlifig ‘is of course
directly contrary to the allegations in the chagjeet . . . and also

contrary to the evidence given by the State wite€ss

[96] The factual findings and conviction by theatrcourt on the basis
set out above, consist of an acceptance of aigedidn on the one hand
and the giving of a quid pro quo by the appellamttee other hand, on
the basis of an inferred agreement. As such thdings fulfils the
requirements of s 4(@9)(i) (bb):
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‘Any public officer who . . . accepts . . . any gfiaation from any other person . . . in
order to act, . . . in a manner that amounts ta themisuse or selling of information
or material acquired in the course of the, exera@aeying out or performance of any
powers, duties or functions arising out of a canstnal, statutory, contractual or any
other legal obligation; . . . is guilty of the ofifee of corrupt activities relating to

public officers.’

[97] Section 4, in my view, does not require aneagnent between the
corruptor and the corruptee, nor does it requicgiid pro quo from the
corruptee. It must be plainly understood that theviction in this case on
the evidence that established an agreement angitimg of a quid pro

quo, is not the low water mark of the section.

[98] On the view that | take of s 4, the trial cowould have been
justified to convict the appellant even without iadfng that he had
provided a quid pro quo.
Section 4 (1 )4)(ii) reads:

‘Any public officer who . . . accepts . . . any giiaation from any other person . . . in
order to act, . . . in a manner that amounts to —

(aa) the abuse of a position of authority;

(bb) a breach of trust; or

(cc) the violation of a legal duty or a set of rules;

is guilty of the offence of corrupt activities réfay to public officers.’

[99] Section 25 of the PCCA Act supports the widleipretation of s 4.
It provides:

‘Whenever an accused person is charged with amadfender Part 1, 2, 3 or 4, or
section 20 or 21 (in so far as it relates to tlereahentioned offences) of Chapter 2, it
is not a valid defence for that accused persommbend that he or she—

(a) did not have the power, right or opportunity grfprm or not to perform the act in

relation to which the gratification was given, goiesl or offered;
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(b) accepted or agreed or offered to accept, or gaagreed or offered to give the
gratification without intending to perform or nat perform the act in relation to
which the gratification was given, accepted or i&te or

(c) failed to perform or not to perform the act itateon to which the gratification was

given, accepted or offered.’

[100] In the charge sheet the respondent reliedroallegation that the
appellant and Agliotti had conducted a ‘generalbyrapt relationship’.
An investigation of the nature of their relationserves to illustrate that

the requirements of s 4 were satisfied on a namdasis as well.

[101] | turn first to an investigation of the aplait's behaviour in
relation to Agliotti on either common cause or umested facts. The
appellant’s office was situated in Pretoria and tfaAgliotti in Midrand.
The appellate went to Agliotti’s office regularlgpproximately twice a
month, during office hours and often in full unifer They regularly met
in shopping centres, during office hours, to haeffee and to shop
together for exclusive clothing, for which they lbdtad a passion. They
communicated regularly via telephone. The evidestu®ved that during
the period 1 July 2004 until 20 August 2004, a nmreen weeks, there
were 57 instances of telephonic contact betweem,tdd of which were
initiated by Agliotti and 16 thereof were made by tappellant. Despite
their closeness the appellant and Agliotti nevsited each other’s homes
and included their families in their interactionhyoon rare and isolated

occasions.

[102] The appellant met with Tidmarsh. There wastark contrast
between the reasons for the meeting put to stategges and testified to
by the appellant. During his evidence he insistet the meeting took

place on his insistence and was about officialggobusiness. He went to



53

listen to a complaint from Tidmarsh about the mannevhich the office
of the NDPP was treating Rautenbach and to vergliofti’'s revelation
to him that Ngcuka attempted to bribe Rautenbaalriolsly though,
they met at Tidmarsh’s hotel rather than at theshgpt’'s office and he
took Agliotti with him. The evidence ultimately realed that neither
Rautenbach nor Tidmarsh was of the view that Ngdtikd to extract a

bribe from Rautenbach.

[103] The appellant allowed and accommodated belafrom Agliotti
that strikes as peculiar from the National Commoiser of Police.
Agliotti telephoned him when he was stopped atdber of an aircraft at
O R Tambo Airport and questioned by members of SBS. Again,
when Agliotti was searched at Heathrow Airport ledephoned the
appellant with the news. Agliotti also telephonad appellant from the
scene of a housebreaking and after speaking tagpellant handed the
telephone to the police officer on the scene whse sy performing his
duties. The appellant then instructed him to do jbis well as the

appellant was his friend.

[104] The appellant met with the Kebbles despite fict that he knew,
since August 2003, that Agliotti received an amoohtnore than R12
million from the Kebbles for having the appellaoh‘board’. During this
dinner the appellant discussed with Brett Kebbéedétails of his father’s
arrest at the O R Tambo Airport by members of tA®S and did so in
the presence of Agliotti. The appellant blatanidyglabout the motivation
for and content of the dinner conversation with Kebbles in that he
tendered several versions in this regard. One adetlversions was that

the dinners with the Kebbles only contained coraligonversation.
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[105] The appellant also met with Nassif on Agiisttrequest, an
arrangement for the purpose of considering usingsNa security
company to address certain criminal acts. Simildmy met with one
Jumean to listen to a complaint about a policerveste Brad Wood.
Several other such meetings were arranged by Aigéat attended by
the appellant. At best for the appellant, it shaavsvilingness to be
involved in issues that had nothing to do with aak SAPS business,
but only with minor issues related thereto, noteaesg of the concern or

attention of the National Commissioner of Police.

[106] These facts paint a picture neither purelyfredndship nor of a
professional relationship, but of an undesirablafesion of the two.
What stands out is that the appellant indulged dGiglin many ways.
These indulgences should be seen against the logckélthe appellant’s

own knowledge about Agliotti.

[107] He was fully aware that Agliotti flaunted hassociation with the
appellant. The appellant testified that Agliottidha lot of information
about crime (he described him as an ‘encyclopaefiariminal events)
that he shared with him. It is an inevitable infere that one has to be
close to crime to have information about it, buteréheless, the appellant
continued his association with Agliotti. During Z)¢he South African
Revenue Service (SARS) informed the appellantithaas investigating
Agliotti in relation to contraban, but the appetlaontinued to closely
associate with Agliotti. The appellant tried to tjfys his continued
involvement with Agliotti by denying that he evemnd any concrete
evidence about Agliotti’'s involvement in crime. Hever, he chose to
never question or investigate the rumours aboutoftglr why he was

such a rich source of information about crime.
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[108] The appellant could contact Agliotti withoahy difficulty when

one of the senior forensic investigators of thecgpdnvestigation Unit

of SAPS, Roeland, was unable to do so. After Bkatbble was

murdered, Roeland’s investigations revealed thaters¢ mobile

telephones registered to Agliotti had been acttlie, day prior to the
murder, on the scene of the murder. When she ansti¢ tried to make
contact with Agliotti on these numbers after therdew, they were
unsuccessful because the numbers were inactive etwwhen they
briefed the appellant about this in an official g the appellant
dialled a number in their presence and spoke taofAglWhen he was
requested, after the conversation, to divulge tbenber that he had
dialled, he ignored the request. Initially, durithigg trial, he denied that
this incident had happened although he subsequenrtigeded that it had.
He then tried to brush the incident off by sayihgttthe members of the
SAPS had all the relevant means to trace and makaat with Agliotti.

This evidence ties in with that of Agliotti when mglicated that after the
start of the so-called media campaign against hith the appellant,
during 2006, he (Agliotti) changed his telephoneateo-called ‘pay-as-

you-go’ to escape detection and media attention.

[109] | now turn to set out the appellant’s knovgedin relation to

Agliotti. Since August 2003 he had clear evidentat tAgliotti abused

their relationship and received a vast amount afiegdrom the Kebbles
to retain his closeness to the appellant. Alsondu2003 he learned of
Operation Chaser, a criminal investigation international drug related
crime by the Special Operations Intelligence Ceotrine SAPS in which
Agliotti, albeit not the main suspect, also featliréhe appellant, during

the course of 2003, asked Agliotti whether he vma®slved in crime. He
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explained that he ‘[w]anted to make sure he isimatlved in any crime

if he is associated with me’. The appellant cledrgrboured justified
suspicions that Agliotti was involved in criminattaity, a perfectly

reasonable suspicion considering his knowledge tafAgliotti, and also

asked senior police officials about him. Accorditagthe appellant he
never received an answer to his request, but leenaiger followed up his
request. The appellant called Agliotti a ‘hustlend said that if a hustler
like Agliotti offered him money, he would think tlee is something
behind it, that he is trying to buy his (the appetis) favour.

[110] The above summary shows that the nature ef réationship
between the appellant and Agliotti, based on comoawse facts, was no
ordinary relationship. One does not expect theddati Commissioner of
Police to take his friend along on police businésgake his friend and
informer along to the very meeting where the veaifion of the
informer’s information is to take place; to meet friend to shop together
during office hours; to favour his friend by attemgito minor complaints
for which structures exist to be dealt with; anddieulge information
regarding police operations to his friend’s friendghe relationship was
so close to have made these occurrences ordinae/,wnuld have
expected it to spill over to the families of thepalfant and Agliotti,

which did not happen.

[111] How did the appellant explain this unusudhtienship? It was
repeatedly put to state witnesses on his behatfhihahad an innocent
friendship with Agliotti. | have already illustratethat to have been
highly improbable, to the point of being unbelielalDuring his own
evidence, however, the appellant dramatically chdnihis version and

described the relationship as one between inforamel handler. This
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explanation is equally inherently improbable. Thesfationship was a
public one. Agliotti was previously, from the beging of 2002 for a
period of one year, registered as a police inforameat had an official
handler, not the appellant. He lost that statusiwia year and was
deregistered as an informer. The appellant’'s metydac this regard,
dealt with extensively by the trial court, is y@togher indication that the
relationship between them was extraordinary, n& ohfriendship, nor

one between informer and handler.

[112] The only reasonable inference to be drawmftbe nature of their
relationship is that the appellant felt beholden Agliotii. Agliotti’s
generosity did not stop at the appellant’'s doorused the R12 million
that he received from the Kebbles for the purpbse it was given. The
focus inSv Shaik & others 2007 (1) SA 240 (SCA) was on the other side
of the coin to the present, but, bearing the olwifactual differences in
mind, the following passage from the trial coujtidgment highlights the
obvious inferences to be drawh:

‘If Zuma could not repay money, how else could besd than by providing the help
of his name and political office as and when it \@aked, particularly in the field of
government contracted work, which is what Shaik Wwaging to benefit from. And
Shaik must have foreseen and, by inference, didséw that if he made these
payments, Zuma would respond in that way. . . .

he also realised the possible advantages to higmdsssinterests of providing the
means to retain Zuma’s goodwill by helping him apgort a lifestyle beyond what he

could afford on his Minister’'s remuneration.’

In my view, the appellant must have realised thglictti's generosity
and the payments he received from him created ardyn whereby he,
in his post as head of the nation’s police serweeyld be indebted to

him and would have to remain willing to do him favs.

15 At 260A-D.
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[113] This leads to the conclusion that the appéllan his own version,
abused his position of authority and breached thbst tplaced in the
position that he held in contravention of s {&)(ji). Strictly speaking,

this finding obviates the need to investigate whetihe appellant gave
any quid pro quo for the payments that he receiBedtl. as | have already

pointed out, he did.

[114] For these reasons | agree that the appealdbe dismissed.

S SDK¥RS
Judge of Appeal
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